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REPORT AND RECOMMENDED DECISION*

ThisSocia Security Disability (* SSD”) and Supplementa Security Income (“SS”) gpped raisesthe
question whether subgtantia evidence supports the commissioner’s determination that the plaintiff, who
uffersfrom anxiety and depression, isableto return to past relevant work. | recommend that thedecison
of the commissioner be vacated and the case remanded for further proceedings.

In accordance with the commissioner’s sequential evaluation process, 20 C.F.R. §§ 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the

adminigrativelaw judgefound, in rdlevant part, that the plantiff suffered from adepressive disorder and an

! This action is properly brought under 42 U.S.C. 88 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requiresthe plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s
Office. Ora argument was held before me on February 25, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties
to set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



anxiety-related disorder —impairmentsthat were savere but did not meet or equal thoselisted in Appendix
1 to Subpart P, 20 C.F.R. § 404 (the “Listings’), Finding 3, Record at 19; that he lacked the resdud

functiona capacity (“RFC”) to perform more than ssimple, routine, repetitive tasks that did not reguire
constant concentration, to do work involving constant contact with co-workers, supervisorsor the public,
or to do work involving more than low levels of gress, Finding 5, id. at 19-20; that in his past work as a
pizza ddliveryman, as generdly performed in the nationa economy, hewas not required to perform tasks
that exceeded his RFC, Finding 6, id. at 20; that his imparments therefore did not prevent him from

performing hispast relevant work, Finding 7,id.; and that he therefore had not been under adisability a any
time through the dateof decison, Finding 8, id. The Appeals Council declined to review thedecison,id. &
5-6, making it the fina determination of the commissoner, 20 C.F.R. 88 404.981, 416.1481; Dupuisyv.
Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs.,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

The adminigrativelaw judge reached Step 4 of the sequentid evauation process, a which sagethe
burden ison the plaintiff to show that he cannot perform his past relevant work. Gooder mote, 690 F.2d at
7; 20 C.F.R. 88 404.1520(¢), 416.920(e). In consdering theissue, the commissioner must makeafinding
of theplaintiff’ sRFC, afinding of the physicad and menta demands of past work and afinding asto whether

the plaintiff' s RFC would permit performance of that work. 20 C.F.R. 88 1520(e), 416.920(e); Socia



Security Ruling 82-62, reprinted in West’s Social Security Reporting Service (“SSR 82-627), at 813
(1983).

The plaintiff contends that the adminidrative law judge's RFC finding's are unsupported by
ubstantia evidence of record. See generally Statement of Specific Errors (* Statement of Errors’) (Docket
No. 6). Thisisso, he argues, inasmuch as the adminigtrative law judge (i) failed to include limitations on
pers stence and pace found by Disability Determination Services (*DDS’) non-examining consultants or to
explan why he rglected them, (i) faled to factor in globa assessment of functioning (*GAF’) scores
indicating thet the plaintiff essentialy was unemployable, (i) neglected to quantify the severity of limitations
found — for example, determining that the plaintiff could perform work that did not require “constant
concentration” but faling to pecify the degree of concentration of which he was capable, and (iv)
mishandled theissue of Sde effects of medication. Seegenerallyid. Inaddition, at ord argument, counsd
for the plaintiff embellished his point regarding the DDS reports, asserting that the adminidrative law judge
had misstated limitationsthe DDS consultants found on the plaintiff’ s ability to functionin socid settingsand
omitted limitations on hisability to respond gppropriately to changesin awork setting. | am persuaded that
reversible error was committed with respect to the RFC determination.

I. Discussion

The Record in this case contains two so-caled Mental Residua Functiona Capecity (“MRFC”)
assessments that do what an administrative law judge, as a layperson, typicaly is not qudified to do:
trandate the raw data concerning aplantiff’ simparmentsinto limitationsin ability to function a work. See
Record at 132-33 (MRFC completed January 22, 2001 by David R. Houston, Ph.D.), 150-51 (MRFC
completed March 4, 2001 by Peter G. Allen, Ph.D.); see also, e.g., Gordilsv. Secretary of Health &

Human Servs, 921 F.2d 327, 329 (1t Cir. 1990) (although an administrative law judgeis not precluded



from “rendering common-sense judgments about functiona capacity based on medica findings,” he*isnot
qudified to assessresdud functional capacity based on abare medica record”).

Asthe plaintiff pogts, the RFC found by the administrative law judge deviates— without explanation
—insomesgnificant respectsfrom the RFC found by both DDS psychologists. Theseincludethefollowing:

1 That dthough both Drs. Houston and Allen found the plaintiff to be moderately limited in
ability to maintain attention and concentration for extended periods, see Record at 132, 150, the
adminigrative law judge found him capable of performing work that did not require “congant
concentration,” see Finding 5, id. at 19-20. As counsd for the plaintiff posted at ora argument, the
difference between these two formulations is greater than gppears at first blush. To say that aperson can
do work that does not demand “constant concentration” suggests greater functional capacity than to
characterize that person as moderately limited in ability to maintain concentration for “extended periods.”

2. That dthough both Drs. Houston and Allen found the plaintiff moderately limited in &bility to
accept ingructions and respond appropriately to criticism from supervisors, and Dr. Allen found him
moderately limited in &bility to interact gppropriately with the generd public, seeid. at 133, 151, the
adminigrativelaw judge characterized him as capable of doing work that did not require*” constant contact”
with co-workers, supervisors or the generd public, see Finding 5, id. at 19-20, again ssemingly overstating
his RFC.

3. That dthough both Drs. Houston and Allen found the plaintiff moderately limited in ability to
respond appropriately to changes in the work setting, see id. at 133, 151, the adminigirative law judge
entirely omitted such aredtriction, see Finding 5,id. at 19-20. Ascounsd for the plaintiff suggested at ora
argument, thejob of pizza ddiveryman, to which the plaintiff wasfound capable of returning, arguably entails

congtant changes in work schedule and setting.



For these reasons, the mental RFC finding of theadministrative law judgewasflawed. That flawed
information was, in turn, transmitted to avocationd expert a hearing, seeid. a 404, undermining thebas's
of the commissoner's Step 5 finding, see, e.g., Arocho v. Secretary of Health & Human Servs, 670
F.2d 374, 375 (1st Cir. 1982) (opinion of vocational expert relevant only to extent offered in responseto
hypotheticals that correspond to medica evidence of record). On that basis done, remand for further
proceedings is warranted. Nevertheless, for the benefit of the parties on remand, | briefly address the
plaintiff’ s remaining points of error:

1 GAF Omisson Theplantiff complainsthat the administrative law judge s RFC omitsthe
long-running and cong stent assessment of treating psychiatrist Ingrid Runden, M.D., that he had aGAF of
50 aswell asthe opinion of psychiatrist Saly R. Weiss, M.D., that he had aGAF of 40. See Statement of
Errors at 5; seealso, e.g., Record at 189 (progressnote of Dr. Rundendated December 14, 2000), 320-
21 (report of Dr. Weissdated April 23, 2002).% Thisplaintiswithout merit. Asthe plaintiff acknowledges,
Drs. Houston and Allen had accessto Dr. Runden’ s GAF opinion. See Statement of Errorsat 3; see also,
e.g., Record at 148 (Allen PRTF listing GAF scores). Inasmuch as the DDS consultants factored in the
Runden GAF, the adminigtrative law judge had no obligation to congder it or discuss it separately. Dr.

Weiss's report postdated the DDS evauations, however, inasmuch as appears, Dr. Weliss served as a

% A GAF score represents “the clinician’s judgment of the individual’s overall level of functioning.” AmericanPsychiaric
Ass’'n, Diagnostic and Statistical Manual of Mental Di sorders 32 (4th ed., text rev. 2000) (“DSM-IV-TR"). The GAF
score is taken from the GAF scale, which “isto be rated with respect only to psychological, social, and occupational

functioning.” 1d. The GAF scale ranges from 100 (superior functioning) to 1 (persistent danger of severdly hurting self or
others, persistent inability to maintain minimal personal hygiene, or serious suicidal act with clear expectation of death).

Id.at 34. A GAF scorein therange of 41 to 50 represents “[s] erious symptoms (e.g., suicidal idestion, severe obsessiona

rituals, frequent shoplifting) OR any seriousimpairment in social, occupational, or school functioning (e.g., no friends,

unable to keep ajob).” 1d. (boldface omitted). A GAF scorein the range of 31 to 40 represents “[s]ome impairment in
reality testing or communication (e.g., speech isat timesillogical, obscure, or irrelevant) OR major impairment in several

areas, such aswork or school, family relations, judgment, thinking, or mood (e.g., depressed man avoidsfriends, neglects
family, and is unableto work; child frequently beats up younger children, isdefiant at home, and isfailing at school).” 1d.
(continued on next page)



private examining consultant hired on behdf of the plaintiff rather than asatreating physician. See, e.g., id.
at 320-21 (Weiss report), 378 (plantiff’s hearing tesimony). The adminidrative law judge permissbly
could choose to rely on DDS reports factoring in the GAF opinion of a treating psychiatrist rather than
choosing to credit the GAF opinion of non+treating psychiatrist Dr. Weiss. See, e.g., Rodriguez, 647 F.2d
at 222 (“ The Secretary may (and, under hisregulations, must) take medical evidence. But theresolution of
conflicts in the evidence and the determination of the ultimate question of disahility isfor him, not for the
doctors or for the courts.”); 20 C.F.R. 88 404.1527(d)(2), 416.927(d)(2) (“Generdly, we give more
weight to opinions from your treating sourcey.]”).

2. SdeEffectsof Medication Theplaintiff presentstwo complaintsrelated to the Sde effects

of hismedication: (i) that his senstivity to Sde effects improperly was used againgt him to undermine his
credibility, and (ii) that his difficulties with medication otherwise were ignored. See Statement of Errorsat
5-6. | agreethat the administrative law judge s approach to the side-effectsissue leaves something to be
desired.

Asthe plaintiff points out, seeid. at 5, Dr. Runden opined: “Unfortunately, heis very senstive to
Sde-dfects so that his disorders are treatment-resistant to medications thus far,” Record at 324. The
adminigrative law judge omitted any mention of this opinion (which postdated the DDS reports), instead
discounting the plaintiff’ s credibility in part on thebassthat he had given up seemingly beneficid medications
and, as of the time of hearing, he had stopped taking any medications other than Ambienasadeep aide.
Seeid. at 18. While, ascounsd for the commissioner pointed out &t oral argument, at least one consulting

physician expressed frudtration with the plaintiff’ s aversion to experiencing any sde effects, seeid. at 215

(boldface omitted).
(continued on next page)



(consultation report of gastroenterologist Phillip B. Amidon, M.D., gating: “I had along discussonwithhim
about the fact that he was * handcuffing’ me, that everything | suggested he said he could not or would not
do.”), Dr. Runden’s opinion lends weight to the plaintiff’ s Sde-effects concerns. Remand presents an
opportunity for thecommissoner to (i) obtain the benefit of aDDS or other medica expert’ sopinion onthe
Sde-effectsissue and (i) reassess the plaintiff’ s credibility accordingly.
I1. Conclusion
For theforegoing reasons, | recommend that the decision of the commissioner beVACATED ad

the cases REM ANDED for proceedings not inconsistent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to dennovo review by
the district court and to appeal the district court’s order.

Dated this 3rd day of March, 2004.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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